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WRIT GRANTED; STAY LIFTED; REMANDED FOR FURTHER
PROCEEDINGS
Relators, Jerilyn Magee and Eric Rogers, seek this Court’s

supervisory review of the trial court’s ruling, which granted the State’s
oral motion to continue made on the morning of trial. For the reasons
that follow, finding the district court abused its discretion in granting
the motion, we grant relator’s writ application, lift the stay, and remand
the matter for further proceedings.

On September 17, 2024, relators were charged by bill of
information with one count of resisting a police officer with force or
violence, in violation of La. R.S. 14:108.2; one count of battery upon a
police officer, in violation of La. R.S. 14:34.2; and, one count of

interfering with law enforcement, a violation of Jefferson Parish Code
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of Ordinances 20-24. On October 11, 2024, relators entered pleas of not
guilty as to all counts.

According to relators, at a pre-trial conference held on January 9,
2024, the matter was set for trial on February 10, 2025. At that time,
the State purportedly stated on the record its intention to amend the bill
of information on the day of trial to misdemeanor offences only. The
official record, however, does not reflect that the State did so on
February 10, 2025, the morning of trial.

By way of background, relators’ twenty-five-year-old son was
shot and killed on February 10, 2024. On February 17, 2024, after
burying their son and as the funeral procession was leaving the
cemetery, officers from the Jefferson Parish Sheriff’s Officer conducted
a traffic stop on relators’ nephew, allegedly due to the dark tint of his
vehicle’s windows. Relators, along with other family members, pulled
their vehicles over to check on relators’ nephew. Following an incident
that occurred between relators and law enforcement, relators were
placed under arrest at the scene of the stop and transported to the
Jefferson Parish Correctional Center, where they remained for twenty-
four hours.

On February 6, 2025, four days prior to the scheduled trial, the
State advised defense counsel that it intended to move for a
continuance, on grounds that its main witness, a JPSO officer, was
unavailable for trial due to medical reasons and being on short-term
disability. Defense counsel did not agree to the continuance. The State

did not file a written motion to continue trial.



Relators, and several other family members, appeared for the
scheduled trial on the morning of February 10, 2025. Notably, the
record does not reflect whether the district court was made aware that
this was the one-year anniversary date of the death of relators’ son. At
that time, the State orally moved for a continuance, giving the reason
that its main witness was unavailable to appear for trial due to medical
reasons. Over defense counsel’s objection, the district court granted the
State’s motion and continued the trial to March 12, 2025. At defense
counsel’s request, the district court granted a stay of its ruling on the
motion to continue pending this Court’s review. This writ application
timely followed.

Louisiana Code of Criminal Procedure, Article 707 provides:

A motion for a continuance shall be in writing
and shall allege specifically the grounds upon
which it is based and, when made by a
defendant, must be verified by his affidavit or
that of his counsel. It shall be filed at least
seven days prior to the commencement of
trial.

Upon written motion at any time and after
contradictory hearing, the court may grant a
continuance, but only upon a showing that
such motion is in the interest of justice.
[Emphasis supplied.]

Pursuant to the La. C.Cr.P. art. 707, Official Revision Comment
(b), “[s]ince it was decided that in criminal cases a written motion
should be required, there is no provision in this article for an oral
motion for continuance.” [Emphasis added.]

Further, La. C.Cr.P. art. 709(A) provides:

A motion for a continuance based upon the
absence of a witness shall state the following:

(1) Facts to which the absent witness is
expected to testify, showing the materiality



of the testimony and the necessity for the
presence of the witness at the trial.

(2) Facts and circumstances showing a
probability that the witness will be
available at the time to which the trial is
deferred.

(3) Facts showing due diligence used in an
effort to procure the attendance of the
witness.

The Louisiana Supreme Court has consistently held that the
decision whether to grant or refuse a motion for a continuance rest
within the sound discretion of the trial judge, and a reviewing court will
not disturb such a determination absent an abuse of discretion. State v.
Davenport, 08-463 (La. App. 5 Cir. 11/25/08), 2 S0.3d 445, 447, writ
denied, 09-158 (La. 10/16/09), 19 So.3d 473.

In the instant case, relators argue the district court failed to
inquire as to the specific facts the absent officer was expected to testify,
thereby depriving relators of the opportunity to challenge the materiality
of his testimony, and failed to inquire into when the officer went out on
short-term disability or why he would remain unavailable for one more
month. Relators aver that there was body camera footage available to
the State, and other officers present at the scene that could provide
testimony regarding the incident, in lieu of the unavailable or absent
witness.

Here, we find the district court erred by granting the State’s oral
motion for continuance in two ways: (1) by not requiring the State to
put its motion in writing in compliance with La. C.Cr.P. art. 707, when

the State knew, at the very least, four days prior to trial, that the witness

in question would not be available to testify; and (2) by not holding a



contradictory hearing requiring the State to put on evidence that a
continuance was “in the interest of justice.” While we are aware that
there exists a jurisprudential exception to the requirement for a written
motion, a district court has discretion to grant an oral motion for
continuance, but this is proper only when the ground that allegedly
made the continuance necessary arose unexpectedly and there was no
opportunity for the State to prepare the motion. See State v. Shannon,
10-580 (La. App. 5 Cir. 2/15/11), 61 So0.3d 706, 714. Based on the
record, we do not find that the reason for requesting a continuance in
the instant matter “arose unexpectedly” or that there was no opportunity
for the State to file a written motion, such that an oral motion was
proper. To the contrary, the record indicates that four days prior to trial,
the State knew that its main witness was unavailable for trial due to
medical reasons and that it intended to seek a continuance. The record
is devoid of any reason explaining why the State lacked the opportunity
to prepare a written motion and request a contradictory hearing prior to
trial, as was required by La. C.Cr.P. art. 707.

For the foregoing reasons, we find the district court abused its
discretion in granting the State’s oral motion for continue under the
facts of this case. We, therefore, grant relators’ writ application, lift the

stay, and remand the matter for further proceedings.

Gretna, Louisiana, this 13th day of February, 2025.
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